Service (or Maintenance) Fees and the CPI 

Section 38 (2) of the Retirement Villages Act 1986 over-rides any contractual obligation in the management agreement for residents to endure an increased fees “greater than the adjusted (CPI ) maintenance charge” UNLESS your Residents Committee (often owner dominated ) has already met and approved the increase by resolution. Otherwise, it must be put to the residents at a meeting who are then in control to vote for it, put it down , or vary it.

Amended Regulations - 19 May 2009

Under the new Regulations now promulgated, the CPI adjustment (refer 8A) for next year 2009/2010 will be the CPI movements added over the 4 quarters (preceding each year - end ). To save you calculating it , it’s 3.6 %. 

Special Levy 

A similar, but significantly different situation applies to another avenue of extra income the owner might pursue , and that is to seek a Special Levy (Section 38 (1)).  (As there is no provision for a ‘levy’ in the Act, it must be taken to be ‘special’). This requires the residents’ authority by Special resolution (i.e. with a 75% majority) passed at a residents meeting under Section 38 (6) (b) (ii). Thus the residents are in sole control, as a Residents Committee is not empowered to impose it, with one exception  i.e. “… if the management contract…..provided that the residents are responsible for the expenditure or the class of expenditure which the special levy is intended to cover”.  

However, this exception is probably rare, and in any case  ‘highlights’ an apparent contradictory flaw in the Act, as Section 38 (6) would assume to negate that circumstance as it emphatically states “ Despite anything to the contrary in a …. management contract…. a resident is not required to pay a special levy…”.

Summary 

So what is your situation? Is your Residents Committee independent? If so, it, or the individual residents at any meeting , can be ' in control'.  However this can only be effective if a village has some responsible and knowledgeable residents, with some financial experience, willing to protect your interests, and even then they cannot do it without your loyal support   Give it wholeheartedly !

Financial statements 

It is essential these are made available to your committee by the owner or manager , at reasonably regular intervals, to monitor the financial position of the village. Otherwise, it needs to be understood that any action to deny an increase or levy (if substantiated) might bring about, or cause deterioration or reduction in the maintenance of the village. 

However, owners are obligated to adhere to their covenants under the management agreement regardless, and it can be kept in mind that they reap at least a conservatively estimated $300,000 per annum from a small village to an incalculable sum from the majority of large villages, from the Deferred Management Fees on departure.

